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PARTIES TO THE PROCEEDINGS
With

one

exception,

the

names

of

all

parties

to

the

proceedings in the lower court are set forth in the caption of the
case on appeal.

The exception is former defendant Travelers

Insurance Company, which was dismissed by the trial court on
November 19, 1991, pursuant to the parties' stipulation.
37) .
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JURISDICTION OF THE UTAH SUPREME COURT
The court has jurisdiction of this appeal pursuant to Utah
Code Ann, § 78-2-2(3)(j), as amended.
STATEMENT OF THE ISSUE PRESENTED ON APPEAL
Did the trial court err in ruling that appellee Liberty Mutual
Insurance Group did not insure the automobile in question at the
time of the subject accident, in light of the lease agreement
entered into by Liberty Mutual Insurance Group's insured regarding
the vehicle?
STANDARD OF REVIEW:
Interpretation of contract language is a question of law,
which is reviewed by this court for correctness.

LPS Hospital v.

Capitol Life Ins. Co., 765 P.2d 857 (Utah 1988).
STATEMENT OF THE CASE
Nature of the Case and Course of Proceedings
Appellant Allstate Insurance Company appeals from an Order
granting Liberty Mutual Insurance Group7s Motion for Summary
Judgment and denying Allstate Insurance Company's Cross-Motion for
Summary Judgment, which was entered by the Third Judicial District
Court of Salt Lake County, the Honorable John A. Rokich presiding.
The Order was entered June 18, 1992. Appellant's Notice of Appeal
was filed on July 15, 1992.
Statement of Facts
At all relevant times, Jockey International, Inc. (hereinafter
1

"Jockey") leased automobiles for its salespersons from Wheels, Inc.
(hereinafter "Wheels").

(R. 33, 42, 178). The lease agreement is

attached as Addendum Exhibit A.

During the leasehold term, the

vehicles were owned by and titled in the name of Wheels.

(R. 42,

178) .
During the term of the above-referenced lease, the insurance
for

the

vehicles

defendant/appellee
"Liberty Mutual").
for

a

particular

purchased

by

operating it.

the

leased

by

Jockey

Liberty Mutual

was

provided

Insurance Group

by

(hereinafter

(R. 42, 179). Upon termination of the lease
vehicle,
Jockey

such

vehicle

salesperson

was

who

had

available
been

to

be

previously

(R. 42, 178).

From approximately 1963 to 1986, Jockey employed Jack Habish
as a salesperson.

(R. 34, 389-90).

Sometime prior to 1985, Jack

Habish was provided with a 1982 Buick Regal
"Buick") by Jockey.

(hereinafter the

(R. 34, 42, 390). The Buick was owned by and

titled in the name of Wheels and leased to Jockey.

(R. 34, 42-43,

178, 390).
In approximately February of 1985, Jockey notified Jack Habish
that it would provide a new vehicle to him for his use.

Shortly

thereafter, Jack Habish notified Jockey that he wanted to purchase
the Buick from Wheels, the title holder.

(R. 34, 179, 401-02).

On March 11, 1985, Wheels leased a 1985 Mercury Marquis to
Jockey.

On that same day, Jockey provided the Mercury to Jack

Habish for his use as an employee.
2

(R. 35, 43). After March 11,

1985, Jack Habish retained possession of the Buick for his use and
the use of his daughter, Lori Habish.

(R. 35, 395-97, 414).

On

March 23, 1985, Jack Habish obtained funds to purchase the Buick.
(R. 35). On or about March 23, 1985, Jack Habish sent the funds
obtained to purchase the Buick to Wheels.
447) .

(R. 35, 413-14, 419,

On or about March 28, 1985, Jack Habish obtained an oral

binder adding the Buick to his Allstate Insurance Company policy.
(R. 35, 397, 419-20, 429-31).
While operating the Buick with the permission of Jack Habish,
Lori Habish was involved in an accident with a car driven by Amy
Przbyla on April 4, 1985. Ms. Przbyla was seriously injured in the
accident, and sued Lori Habish and Jack Habish to recover for her
injuries in the Third Judicial District Court, Civil No. C86-4893.
Allstate
$100,000.

later

settled

the

matter

for

its

policy

limits

of

(R. 35, 179).

The Buick was not listed on the declarations page of Jack
Habish's Allstate policy until April 8, 1985.

(R. 141). The Utah

Department of Motor Vehicles issued a new certificate of title on
the Buick in the name of Jack Habish after April 4, 1985.

(R. 86,

179) .
Lori Habish lived in Jack Habish's household during some or
all of 1985.

(R. 86).

Subsequently, Allstate brought the present action in Third
Judicial District Court claiming that Liberty Mutual also owed
coverage on the vehicle.

The complaint requested declaratory and
3

monetary relief.

(R. 2-5).

On June 18, 1992, the Third Judicial District Court of Salt
Lake County, State of Utah, the Honorable John H. Rokich presiding,
ruled that Liberty Mutual did not owe coverage on the Buick at the
time of the accident. The court's decision was apparently based on
the finding that "Jockey surrendered the Buick to Mr. Habish so
that he could purchase the Buick from Wheels Inc."

(R. 179). The

Court's Memorandum Decision is attached as Addendum Exhibit B. The
final Order memoralizing the Memorandum Decision is attached as
Addendum Exhibit C. This appeal is from that final judgment of the
Third Judicial District Court.

4

SUMMARY OF APPELLANT'S ARGUMENT
The trial court erred in granting Liberty Mutual's Motion for
Summary Judgment and denying Allstate7s Cross-Motion for Summary
Judgment on the ground that Jockey (Liberty Mutual's Insured) had
"surrendered" the Buick prior to the accident.

The law and the

undisputed facts establish that Allstate's insured Jack Habish did
not own the vehicle in question at the time of the accident.
Furthermore,

Utah

law

establishes

states

that

ownership

responsibilities for an automobile, including the duty to insure,
do not terminate until title has passed to a new owner.
lease agreement with Wheels does not contractually
obligation.
places

Jockey's

alter this

Indeed, the lease agreement between Jockey and Wheels

th€i responsibility

Liberty Mutual's insured.

of

insuring

the vehicle

on Jockey,

Because the law and the contract must be

interpreted to require Jockey to insure the Buick under the lease
until such time as a new title was issued in the name of Jack
Habish, the trial court should have ruled that Liberty Mutual owes
primary coverage on the Buick.

Because Liberty Mutual was the

primary insurer, it should reimburse Allstate for the $100,000
payment made to Amy Pryzbyla under Allstate's policy.
Alternatively, both Wheels and Jockey had the duty to insure
the Buick at the time of the accident, and accordingly, both
Allstate and Liberty Mutual are co-insurers of the vehicle.

Under

such circumstances, Allstate is entitled to pro rata reimbursement
of its $100,000 payment from Liberty Mutual. The trial court erred
5

in ruling that Liberty Mutual was neither the primary insurer, or
the co-insurer of the Buick.
ARGUMENT
THE TRIAL COURT ERRED IN GRANTING LIBERTY MUTUAL'S MOTION FOR
SUMMARY JUDGMENT AND DENYING ALLSTATE'S CROSS-MOTION FOR
SUMMARY JUDGMENT ON THE GROUND THAT JOCKEY HAD "SURRENDERED"
THE BUICK PRIOR TO THE ACCIDENT.
THE UNDISPUTED FACTS
ESTABLISH THAT LIBERTY MUTUAL INSURED THE BUICK AT THE TIME OF
THE ACCIDENT.
A.

Allstate's insured did not own the vehicle in question at
the time of the accident.

It is firmly established in Utah that ownership of a motor
vehicle does not pass until a new certificate of registration and
title are issued by Utah's Department of Motor Vehicles:1
Until the department shall have issued such
new
certificate
of
registration
and
certificate of ownership, delivery of any
vehicle required to be registered shall be
deemed not to have been made and title thereto
shall be deemed not to have passed, and said
intended transfer shall be deemed to be
incomplete and not to be valid or effective
in Section
for any purpose except as provided i:
41-1-77.2
Utah Code Ann. § 41-1-72 (1988) . In this matter, it is undisputed
that Utah's Department of Motor Vehicles did not issue a new
certificate
occurred.

of

title

on

the

Buick

until

after

the

accident

Thus, it is apparent that Mr. Habish did not own the car

1

The Motor Vehicle Act was amended and renumbered by the Utah
Legislature in 1992. The former § 41-1-72 is now renumbered as §
41-la-707. No significant amendments were made to the statute.
2

The exception provided for in § 41-1-77 to the quoted statute
is inapplicable to the instant case.
6

at the time of the accident.
The Utah Supreme Court has expressly held that § 41-1-72
governs ownership of a vehicle for insurance purposes in State Farm
Mutual Insurance Company v. Holt, 28 Utah 2d 426, 503 P.2d 1205
(1972).

In that case, an individual named Yazzie was employed by

Holt. Yazzie and Holt entered into an agreement whereby Yazzie was
to purchase Holt's automobile.

Payments on the vehicle were made

by Holt periodically withholding a portion of Yazzie's wages until
the agreed purchase price was satisfied.
Yazzie began driving the car when the agreement was first
entered into. However, Holt insisted on retaining title to the car
until

it was fully paid

for.

At the time Yazzie obtained

possession of the car it was insured by Holt through State Farm.
Yazzie was involved in a collision before the car was paid off.
The question on appeal was whether State Farm was obligated to
insure the car.
State Farm contended that Holt had sold the car to Yazzie, and
divested himself of all interest in the car.

Consequently, State

Farm argued that Holt had no insurable interest in the car at the
time of the accident.
The Utah Supreme Court held that State Farm did insure the car
at the time of the accident, because Holt had not transferred title
to Yazzie before the accident in accordance with the provisions of
§ 41-1-72.

The court succinctly reasoned that "[Holt] did not

comply with the statute, and so no title passed to Yazzie." Id. at
7

12 06 (footnote omitted).
The court's decision in Holt confirms that a new title must be
issued pursuant to § 41-1-72 before ownership passes and before
insurance responsibilities change.

It is thus apparent that

Allstate's insured Jack Habish did not own the Buick at the time it
was involved in the accident. It is also apparent that his insurer
does not have primary responsibility for the loss.

Finally, Holt

establishes that one's duty to insure a vehicle remains until title
has passed to another.

The trial court's ruling that Jockey had

"surrendered" the Buick before the accident, and thus did not have
a duty to insure it, is therefore erroneous, and should be reversed
by this Court.
B.

Liberty Mutual's insured. Jockey International, had
ownership responsibilities for the Buick at the time of
the accident.

Having established that Jack Habish did not own the Buick at
the time it was involved in the accident, it remains to be resolved
where ownership responsibility of that car lay on April 4, 1985.
The undisputed facts establish that Jack Habish's employer, Jockey,
had ownership responsibilities for the Buick at the time of the
accident,

and

the

trial

court's

ruling

that

Jockey

had

"surrendered" the Buick before the accident for insurance purposes
is without basis.
The

determination

of

whether

Jockey

had

ownership

responsibilities for the Buick centers around one inquiry:
date Jockey's lease of the Buick from Wheels terminated.
8

the

In other

words, if Jockey's lease of the Buick ended before the accident,
the car would not be insured by Liberty Mutual on the accident
date, and Liberty Mutual would have no obligation to cover Ms.
Przybyla's injuries because Liberty Mutual was obligated to insure
the Buick during the term of the lease.
Jockey's

lease

of

the

car

(and

On the other hand, if

therefore

its

ownership

responsibilities) extended to the accident date, Jockey's insurance
company, Liberty Mutual, provided coverage for the accident.
The question of when a lease terminates is a legal issue for
the court when the lease is not ambiguous.
Brown, 587 P.2d 504 (Or. App. 1978).

Douglas County v.

In this matter, the trial

court did not find that the Lease Agreement is ambiguous concerning
when the lease terminates under these facts, and Liberty Mutual did
not argue the lease is ambiguous.

Thus, the issue of when the

lease terminates is a question of law for the court.
The following provisions of the Lease Agreement compel the
conclusion that Jockey's lease of the Buick continued until such
time as title was legally changed to Mr. Habish:
a.

Jockey has "possession of and right to use" the motor

vehicles it leases from Wheels.
b.

(Addendum Exhibit A, para. 1) .

Jockey "shall have possession of and right to use" the

motor vehicles leased from Wheels "during the term of [the] lease."
(para. 4).
c.

Jockey is required to maintain the motor vehicles leased

from Wheels in good working condition and Jockey agrees to perform
9

all maintenance and repairs on such vehicles.
d.

(para. 5).

Jockey agrees to maintain liability insurance on the

motor vehicles it leased from Wheels "during the term of the
lease."
e.

(para. 11).
"[Jockey] agrees that upon termination of the lease of

the motor vehicle for any reason whatsoever, that [Jockey] will
cause the motor vehicle to be returned to [Wheels]. . ." (para.
12) .
f.

"For billing purposes, the effective date of termination

of a lease of a motor vehicle, shall be the delivery date of a
replacement vehicle . . . " (para. 12).
g.

Jockey pays Wheels the full monthly rental for the month

in which a vehicle is delivered if delivery is made on or before
the 15th day of the month.

However, Wheels agrees not to bill

Jockey for the calendar month in which delivery of the vehicle is
made if it is delivered after the 15th of the month.

(para. 2).

In accordance with the above-stated provisions, it is apparent
that Jockey had the obligation to insure its cars while it had
"possession of them," and "possession" continued until a new
certificate of title was issued in the name of Jack Habish.

This

is because nothing in the lease indicates that the lease will
terminate under the facts of this case prior to such time as title
is legally transferred.

Indeed, Jockey agreed to maintain and

operate [the Buick] in strict conformity with all laws . . ."
(Addendum Exhibit A, para. 8). In Utah, it is illegal to operate
10

a motor vehicle without liability insurance. Utah Code Ann, § 4112a-301 (1987).

Furthermore, as explained previously in this

Brief, it is the law in Utah that the duty to insure a vehicle
continues until such time as ownership is formally transferred by
the Department of Motor Vehicles' issuance of a new certificate of
title.

In sum, pursuant to the unambiguous language of the lease,

and Utah law, Jockey had legal possession of the Buick at the time
the accident occurred.
Liberty Mutual's rebuttal to this argument below relied on
paragraph 12 of the lease which states, lf[f|or billing purposes,
the effective date of termination of a lease of a motor vehicle,
shall be the delivery date of a replacement vehicle
(emphasis added).

"

Liberty Mutual argued that, in accordance with

this provision, its lease of the Buick terminated on March 11,
1985, the date the replacement car was delivered.
This

argument

fails

for

two

reasons.

First,

it

is

inconsistent with the language of the lease contract. Indeed, the
very sentence relied upon by Liberty Mutual clarifies that a lease
terminates on the delivery date of a replacement vehicle only for
billing purposes.

Obviously, for any other purpose, including

insurance coverage, that sentence simply does not apply.

More

important, the lease provisions cited earlier make it clear that
the lease continues so long as Jockey "possesses" the vehicle.
Jockey, through Habish, still possessed the vehicle on the date of
the accident.
11

Second, Liberty Mutual's position is inconsistent with the
deposition testimony of Jockey's employee Jerold Mullane.

Mr.

Mullane is the Director of Corporate Risk Management and Insurance
for Jockey.
the

lease

Mullane made it abundantly clear that termination of
for

"billing

purposes" is totally

different

from

termination of the lease for any other purpose, including insurance
coverage.

In this regard, Mullane discussed termination of the

lease under a number of varying scenarios.

In these scenarios

Jockey's possession of a car leased from Wheels did not correspond
exactly to Jockey's obligation to pay for the car.

Under these

circumstances, Mullane testified that the possession of the car by
Jockey's salesman was the determinative factor concerning whether
Jockey and its insurer, Liberty Mutual, had the obligation to
insure and/or repair the car.
For example, in his deposition, Mr. Mullane was presented with
a hypothetical situation where Jockey provides its salesperson a
new car leased from Wheels.
January 13.

The salesperson accepts the car on

Because the car was received before the 15th of the

month, Jockey is obligated to pay for the car for the entire month
of January pursuant to paragraph 2 of the lease.3
3

When asked

Paragraph 2 reads in relevant part: "[Jockey] agrees to pay
to [Wheels] the full monthly rental for the month in which the
vehicle is delivered if delivery is accomplished on or before the
15th day of the month . . . No billing will be made for the month
of delivery in the event the vehicle is delivered after the 15th of
that month. If the lease of a vehicle is terminated on or before
the 15th of the month, no charge will be made for that month.
However, if the lease of the vehicle is terminated after the 15th
12

whether the lease begins on January 1 (the date Jockey is obligated
to pay for the car) or on January 13 (the date Jockey's salesperson
received the car from Wheels), Mullane testified as follows:
[Mullane] . . . it is a fact that the
lease wouldn't begin just because the
payment is made, again, as I mentioned,
is (sic) a convenience of administration
rather than when the lease began.
Q. So although you've paid earlier
as a convenience of administration,
the lease doesn't begin until your
salesman picks up the vehicle,
correct?
A.
To the best of my knowledge,
that's correct.
(R. 557).
Similarly, Mullane testified that where Jockey returned a car
between the 15th and end of the month, and thereby had the
obligation to pay for the car for the entire month pursuant to
paragraph 2 of the lease, the responsibility to insure and maintain
the car terminated on the date it lost possession of the car, even
though its responsibility to pay for the car continued through the
last day of the month:
Q.
Let's say you have a loss
[between the 15th of the month and
the end of the month after the car
has been turned into Wheels]. Is it
your position that your insurance
company would pay for that loss, or
is
that
going
to
be
the
responsibility of somebody else?
of the month, a full month will be billed for the month of
termination." (See Addendum Exhibit A ) .
13

*

*

*

A. Well, I would say, yes, it would
be the legal responsibility of
someone else in my opinion.
Q.
Because your lease ended when
you gave up the car, right?
A. My interest ceased when I gave
up the car.
I can't say that the
lease ended, because it says right
here in the contract that it will
continue until January 31.

(R. 562-63).
the

lease

Q.

For billing purposes?

A.

For billing purposes.

Finally, Mullane agreed that "billing purposes" under

were

entirely

different

from

issues

pertaining

to

insurance on the leased vehicles:
Q.
. . . we have talked in the last couple
hypotheticals — we've given instances where
there was a problem with the car that during
the term of the lease we know Jockey is
responsible to fix; we know under the terms of
the lease Jockey is responsible for providing
insurance during the term of the lease, right?
A.

Yes.

Q. But, Jockey's responsibility as
to those matters, fixing
(sic)
maintenance of the car and insurance
on the car, is not governed by the
same things that billing purposes
are governed by, correct?
Isn't
that what we just established?
A.

That's correct.

(R. 565-66).
Thus,

in accordance with the unambiguous language of the
14

lease, and the admissions of Liberty Mutual's insured, Liberty
Mutual's defense to plaintiff's claims —
when Habish got his replacement car —

that the lease ended

is wholly without merit.

The lease terminated upon Habish7s receipt of the replacement car
only for billing purposes.

For all other purposes, including

insurance coverage, the lease had to continue, pursuant to Utah
insurance law, until new title was issued in the name of Jack
Habish.
C.

Liberty Mutual owes primary coverage on the Buick

Liberty Mutual concedes that the policy it sold to Jockey
insured the fleet of vehicles leased by Jockey

from Wheels.

Liberty Mutual's sole defense to Allstate's claims herein is that
the Buick provided by Jockey to Jack Habish was not included in the
fleet at the time of the accident.

Liberty Mutual's position is

without merit, and the court should rule that the Buick was part of
the fleet at the time of the accident, and Liberty Mutual,
consequently, insured that vehicle.
Allstate also issued a policy on the Buick.
covers both "owned" and "unowned" autos.

That policy

An "owned" auto is

defined as "the vehicle described in the declarations[.]" (R. 108).
The Buick does not fit this definition because on April 4, 1985,
the date of the accident in question, the Buick was not described
in the declarations

(R. 141).

Thus, it is established that

coverage under Allstate7s policy for owned vehicles does not extend
to the Buick.
15

The policy also insures automobiles which are not owned by an
insured.

Pursuant to the policy, Allstate's coverage of a non-

owned automobile is "excess insurance over any other collectible
insurance."

(R. 109).

Hence, if there is any other insurance

coverage on the Buick, Allstate's obligation to pay would only
arise after other available insurance has been exhausted. Because
Liberty Mutual's policy provides direct primary coverage for the
cars leased by Jockey from Wheels, Liberty Mutual has the duty to
cover the loss up to its policy limits of $1 million.
D.

In the alternative, if the court rules that both Allstate
and Liberty Mutual owned the Buick for insurance purposes
at the time of the accident, Allstate is entitled to pro
rata reimbursement of its payment for the loss from
Liberty Mutual.

Allstate contends that it provided only excess coverage for
the Buick at the time of the accident, and that since the loss was
less than Liberty Mutual's policy limits, Liberty Mutual should
therefore be solely responsible to pay for the loss.

However, if

the Court determines that both Allstate and Liberty Mutual have
primary coverage of the Buick, Liberty Mutual should reimburse
Allstate in accordance with the applicable limits of insurance
available under both the Allstate and Liberty Mutual policies.
Allstate's policy reads, in relevant part, as follows:
If there is other insurance
Allstate shall not be liable under this Part 1
[liability and personal injury protection] for
a greater proportion of any loss than the
applicable limit of liability stated in the
declarations bears to the total applicable
16

limit of liability of all collectible
insurance against such loss • . .
(R. 109) .4
liability

In this case, it is undisputed
insurance

limits

were

$100,000.

that Allstate's
It

is

also

uncontroverted that Liberty Mutual had $1,000,000 in liability
insurance limits (R. 121). Consequently, in accordance with the
above-quoted provision of the Allstate policy, if the court decides
that both Habish (Allstate's insured) and Jockey (Liberty Mutual's
insured) were in legal possession of the Buick at the time of the
accident, the court must allocate the coverage obligations of
Allstate and Liberty Mutual by totalling all liability insurance
limits and dividing that number by the limits of both Allstate and
Liberty Mutual.

Performing this simple mathematical exercise

results in Liberty Mutual being responsible for 90.9% of the
damages

in

question

and

responsible for 9.1%.5

Allstate

Insurance

Liberty

Mutual

being

Allstate settled the personal injury

lawsuit filed by Amie Przybyla for $100,000.
language,

Company

should

have

Based on the policy

paid

$90,900

of

the

4

The Liberty Mutual policy does not contain any provision
which provides that coverage under the policy is ever excess, and
not primary. Thus, any coverage afforded by Liberty Mutual in this
matter is primary coverage. (See R. 46-76) .
5

The respective obligation of Liberty Mutual and Allstate are
calculated as follows:
Liberty's pro rata share: 1,000,000 (Liberty's policy limits)= .909
1,100,000 (Total policy limits)
Allstate's pro rata share: 100,000 (Allstate's policy limits)= .091
1,100,000 (Total policy limits)
17

settlement.

Thus, Allstate is entitled to reimbursement from

Liberty Mutual in that amount.
CONCLUSION
Jockey owned the Buick automobile until the new certificate of
title was issued to Jack Habish.

Jockey's insurance company,

Liberty Mutual, was obligated under its policy with Jockey to
insure the Buick until the title was transferred to Mr. Habish.
Allstate is responsible for paying liability claims arising from
the use of the Buick only after all other collectible insurance has
been paid.

Liberty Mutual provided primary coverage on the Buick

and should therefore be required to reimburse Allstate its $100,000
policy limits. This Court should reverse the trial court's grant
of summary judgment in favor of Liberty Mutual, and enter judgment
for Allstate in accordance with its Motion for Summary Judgment in
the amount of $100,000.
In the alternative, this Court should rule that both Allstate
and Liberty Mutual had primary coverage on the Buick.

In such

case, Liberty Mutual should be ordered to pay for its pro rata
share of the loss in the amount of $90,900.
DATED this z>

day of November, 1992.
CHRISTENSEN, JENSEN & POWELL, P.C.

Lee C. Henning
Mark L. Anderson
Attorneys for Allstate Insurance
Company
18

CERTIFICATE OF SERVICE

7A£

I hereby certify that on the ^

day of November, 1992, four

true and correct copies of the foregoing BRIEF OF APPELLANT were
mailed, first-class postage prepaid to:
Royal I. Hansen
Jeffrey Robinson
MOYLE & DRAPER, P. C.
600 Deseret Plaza
15 East First South
Salt Lake City, Utah 84111-1915

L. Rich Humpherys
Lee C. Henning
Mark L. Anderson
Attorneys for Plaintiff/Appellant
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ADDENDUM
EXHIBIT A
Lease Agreement

^..,-t*.

r*iKJ * ^J

LEA5INC3

CHICAGO, ILLINOIS 60645

LEASE
AGREEMENT made this
2M-th
day of
November
19 7 1 . by and between WHEELS, INC., a corporation, dulj
organized under the laws of the State of Illinois, with its principal place of business at Chicago, Illinois , party of the first part (hereinafter called
Lessor), and

COOPER1S, INC.
^ corporation, duly organized under the laws of the State of
party of the second part (hereinafter called Lessee).

Wisconsin

1. Possession. Lessee hereby leases O n e motor vehicles for delivery as specified by Lessee and other motor vehicles as ms»y hereafter be
ordered by Lessee. The Lessor hereby agrees to deliver to the Lessee the motor vehicles hereinafter described, with the Lessee to have
possession of and right to use said motor vehicles in accordance with the terms of this agreement. As vehicles arc delivered to the Lessee,
a delivery memorandum shall be delivered to the agent of the Lessee who shall sign the same as a receipt for the motor vehicle. Such
delivery memo shall describe in detail the motor vehicle and equipment delivered and the parties hereto agree that all the terms and
provisions of this lease shall apply and extend to all motor vehicles delivered on such memoranda, in the same manner as if said motor
vehicle was herein specifically described.
2. Leasee's Payments. Lessee agrees to pay to the Lessor, the full monthly rental for the month in which the vehicle is delivered if delivery is
jccompiisnea on or before the 15th day of the month, and in advance for each month for each motor vehicle delivered under the within
lease. No billing will be made for the month of delivery in the event the vehicle is delivered after the 15th of that month. If the lease of a
vehicle is terminated on or before the 15th of the month, no charge will be made for that month, however, if the lease of the vehicle is
terminated after the 15th of the month, a full month will be billed for the month of termination. The monthly rental for each motor
vehicle shall be computed on the basis of the rider hereto attached maiked "Rental Schedule'* and made a part hereof, and is intended to
ir.clude the Reserve accrued for the estimated depreciation of the leased vehicle and shall be the percentage in the "Rental Schedule" of
the "stipulated cost'*. At the beginning of each month, the Lessor shall render a monthly invoice to the Lessee for all payments due to the
Lessor for all motor vehicles theretofore delivered to the Lessee, and the Lessee agrees to make prompt payment thereof. The Lessor will
also render to the Lessee details of the "stipulated cost'* together with the term of the lease thereof, the rental rate and charges of ail motoi
vehicles delivered to the Lessee.
3. Lcfsee Account. The Lessor upon receipt of a leased motor vehicle from the Lessee, on the termination of the lease on said motor vehicle,
will proceed to sell said motor vehicle at wholesale, if possible, on the best terms available for cash, in the discretion of the Lessor, and
credit to the account of Lessee on said motor vehicle the net amount received for the sale of the motor vehicle after deducting ail expenses
and charges incurred from the time of delivery of the motor vehicle to the Lessor to the final completion of the sale thereof. If the net
amount received from said sale, plus the amount accrued for the Reserve for said motor vehicle, is in excess of the "stipulated cost" of the
motor vehicle, then the amount of such excess shall be promptly refunded to the Lessee by the Lessor. If the net amount received from the
sale of the motor vehicle, plus the amount accrued for the Reserve for said motor vehicle is less than the "stipulated cost" of the motor
vehicle, then the Lessee shall promptly pay such deficiency to the Lessor. As an alternative to sale of the vehicle by the Lessor, the Lessee
may at its option, on thirty day written notice to the Lessor, arrange for the sale of the vehicle for the account of the Lessee (but not to
the Lessee), without the services of the Lessor, providing payment is first made to the Lessor by or on behalf of the Lessee of the remaining book balance for said vehicle, and any charges accrued to the Lessor on said vehicle to said date.

4. License and Use. During the term of this lease. Lessee shall have possession of and right to use the said motor vehicles for lawful purposes
only and for exclusive use within the Continental United States, Hawaii, Alaska, and Puerto Rico. All motor vehicles shall be registered m
the name of the Lessor during the entire term of the lease, and any certificates of title required shall likewise be in the name of the Lessor.
The Lessee shall pay all costs, fees and expenses required in licensing and registering said motor vehicles in the state or states where they
are used, obtaining certificates of title therefor, and use, sales, personal property and other taxes, license fees, fines and penalties, levied
by Federal. State or Local government covering the possession, use, or misuse of the leased motor vehicle, it being the intent of the
within lease that all taxes, and charges (other than Federal income taxes) imposed upon the ownership or operation of the leased motor
vehicle shall be paid by the Lessee. The limitation as to use of the vehicle within the Continental United States, Hawaii, Alaska, and
Puerto Rico, shall not restrict casual or occasional crossing into Canada where the vehicle is used principally and primarily by the Lessee
within the Continental United States, Hawaii, Alaska, and Puerto Rico.
5. Maintenance and Replacement. Lessee shall, at all times, at its own expense, cause the leased motor vehicles to be maintained in good
working condition and appearance, and lessor shalLhave no responsibility therefore, or for any damages sustained by the lessee, or
others in privity with him, by virtue of any mechanical or operational failure of the leased motor vehicle during the term of the lease.
Lessee agrees that all maintenance and replacement expense, including repairs, gasoline, oil, grease, tires, tubes, storage, parking. toU$,
adjustments and other services shall be solely at the expense of the leasee, it being the intent herein that the lessor shall nut be responsible
for any charges or claims in connection with the operation of the leased vehicle. In the event of the loss or damage beyond repair of
any leased motor vehicle, the Lessee shall promptly notify the lessor and deliver the wreckage for salc.or disposal by the Lessor, who m
connection therewith will act as agent for the Lessee, and the disposal shall be subject to the same general conditions as to .imortizatton
and payment for any deficiency in the net disposal of said wrecked, or damaged motor vehicle, as though the Lessee had terminated the
lease in regard to said motor vehicle.
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6. Service of Lessor. In addition to making delivery of the motor vehicles, as herein above described, the Lessor agrees that upon delivery
by the Lessee to the Lessor of a leased motor vehicle at the termination of the lease on said motor vehicle, that the Lessor will render
efficient service in sole or disposal of the leased motor vehicle to obtain the largest net return for the Lessee.
7. Uabi/itv of Lessor. The Lessor shall not be Liable for any loss of business or profit, or other damages caused by any interruption of the sc
herein specified to be given by tin Lessor. Lessor shall be responsible for obtaining and delivering to the agents of the Lessee the motor
vehicles to be covered by this lease, but Lessor shall not be liable to the Lessee if failure to deliver motor vehicles under this agreement
be due to stnkc or other causes beyond the control of the Lessor in the exercise of reasonable care. It is expressly understood and agree
that Lessor assumes no liability for any acts or omissions of Lessee, or of Lessee's agents, servants or employees, or for any property of
Lessee and any persons in privity with Lessee, damaged, lost or stolen in or from the motor vehicles.
8. Lccal Covenants. Lessee shall maintain and operate said motor vehicles in strict conformity with all laws and ordinances, State, Federal oi
Lo«.ai ana shall not permit said motor vehicles to be used for the unlawful transportation of alcoholic beverages or narcotics. Lessee ma]
use said motor vehicles at any and all times for any and all legal purposes, but the Lessee agrees not to permit the leased vehicles to be
driven except by agents, employees of the Lessee or persons authorized to drive such vehicles by the Lessee and it is the sole responsibil
of the Lessee to provide drivers for the leased vehicles, this responsibility to include Lessee's exclusive control of said driven, assumptio
of lull responsibility for driver's wages, employment and workmen's compensation insurance, social security and other requirements, an
any traffic violations in which said leased vehicles may be involved. If Lessee uses or allows any vehicles to be used for illegal purposes o
for purposes not permitted under this lease, Lessee agrees to pay any fines or penalties thereby incurred, and to reimburse Lessor for all
damages sustained by Lessor as a result of such misuse. In addition to and notwithstanding itsrightto such reimbursement, Lessor may
in such event at its option cancel this Contract. The possession of the leased vehicle by someone other than the Lessee and its agents,
during the time which the leased motor vehicle is leased to the Lessee, shall be the responsibility of the Lessee and shall require its
continued strict compliance with all the terms of this agreement as relates to said motor vehicle.
9. InsiuJa. Lessee shall have the right, at its own expense, to affix to every motor vehicle so leased or loaned to it, any appropriate advertise
meat or insignia of its own design indicating that it is being used in the service of the Lessee.
10. Default. If Lessee shall fail to make any of the payments herein specified, or shall fail to perform, or permit to be broken, any of the
covenants and agreements herein contained, Lessor shall have the right to declare this lease void so far as the rights of the Lessee are
concerned and to take immediate possession of said motor vehicles wherever found with or without process of law and to hold Lessee
responsible for any damage which the Lessor sustains by virtue of said occurrence.
11. Insurance. Lessee agrees to assume ail liability for injury, death, or property damage occasioned by the operation and possession of the
motor vehicle during the term of the lease and agrees to indemnify and save harmless, Lessor, against any claim or liability, loss, or
expense, including legal expenses caused by or arising out of bodily injury, or death, or damage to property arising out of the possession
of the motor vehicle during the term of this lease or any renewal thereof. In addition, Lessee hereby agrees to effect, pay for and maintain indemnity insurance issued by an acceptably responsible company, protecting the interests of the Lessor and Lessee against liability
for damages for bodily personal injury or death caused by any motor vehicle leased herein or its operation to the extent of One Hundrc<
Thousand Dollars ($100,000.00) for each person and Three Hundred Thousand Dollars ($300,000.00) for each accident, and liability
insurance for property damage in the amount of Twenty-five Thousand Dollars ($25,000.00) for each accident. Lessee further agrees to
be liable to the Lessor for damage, loss or destruction of each motor vehicle during the term of the lease, and agrees that each motor
vehicle shall be covered by collision insurance for full fair value and for comprehensive damage, including fire, theft and conversion. The
Lessee agrees to furnish the Lessor with insurance certificates or other acceptable written evidence of the within described insurance
coverage which will include Lessor's name as an additional assured. Should any action or claim be made against the Lessor for damages
arising from any of the causes covered in the within paragraph, Lessor agrees promptly to notify Lessee thereof, and to permit Lessee to
conduct the defense of any such claim or action at Lessee's expense. In the event of the cancellation of any of the insurance required
under the terms of this agreement, immediate notice thereof shall be given to the Lessor. If the Lessee cannot or does not desire to take
out insurance in its own name to cover therisksherein described, the Lessor agrees to attempt to provide such coverage in the name of
Lessor with the Lessee named as an additional assured, and the Lessee agrees to make prompt payment to the Lessor for the coverage
obtained by the Lessor. If the Lessor is unable to obtain the coverage as herein described, or for other reasons acceptable to the Lessor,
the Lessee shall desire to "self-insure", then when requested by the Lessee, and permissible by laws relating to the leased vehicles,
the Lessor will offer to the Lessee the alternative of either the Lessor self-insuring with the Lessee to pay the reasonable cost therefor, o,
permitting the Lessee to self-insure under proper provisions acceptable to the Lessor, but nothing herein contained shall relieve the
Lessee for the full and primary liability for the operation and possession of the motor vehicle as herein above stated.
12. Term of the Ixase. The term of this lease shall be a minimum of one year from the date of the delivery of each passenger automobile and
minimum of two years from the date of delivery of each truck. Lessee agrees to pay the monthly payments on the first day of the montl
following receipt of the motor vehicles. Either Lessee or Lessor may terminate the obligation to lease additional or replacement vehicles
upon written notice to the other party. Such termination shall be limited to the preclusion of delivery of new vehicles or replacements,
but this lease shall continue in full force and effect on all vehicles under lease hereunder on the date of such termination and until the
expiration of the lease terms for such vcluclcs.\JUsscc agrees that upon termination of the lease of the motor vehicle for any reason what
soever, ihat the Lessee will cause the motor vehicle to be returned to the Lessor within the Continental United States, ami or if vehicle u
orifinally delivered in Hawaii, Alaska, or Puerto Rico, vehicle must be returned to the point of original delivery. For hjllin^purposcs, the
effective date of termination of a lease of a motor vehicle, shall be the delivery date of a replacement vehicle, or the date"of saltfin case c
a cancelled unit where no replacement unit is invorvecLj
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13. Ownership. It is expressly agreed that the Lessee by virtue of this lease acquires no ownership, title, property right, interest, (or my 0pti
thereior) in any leased motor vehicle, save as herein pfovulctl, and that the Lessor at its oouon mav •••_•* i leased motor vehicle in the
name of a trustee instead of in the name of the Lessor, with the same force and effect as thou :i\ t * : , e j Motor vehicle were titled in
the name of the Lessor.
14. Validity. Tliis lease together with the Rental Schedule on the reverse side enbodies the entire acrccmcit between Lessor and Lessee and
tnerc axe no collateral agreements, either oral or written. It is further agreed that no change or modification of the terms of this lease
shall be binding on the Lessor, unless such change or modification be in writing and signed by an executive officer of Lessor. This lease
shall rot be effective unless and until accepted and executed by an officer of Lessor at Chicago, Illinois. It is expressly agreed that this
lease is an Illinois contract and shall be governed as to validity, enforcement, interpretation, effect and in all other respects, by the laws
of the State oflUinois.
This lease is executed in triplicate and a copy thereof delivered to Lessee, receipt of which copy is hereby acknowledged by
Lessee.
IN WITNESS WHEREOF, Lessor and Lessee have caused these presents to be executed the day and year fust above written.

LESSEE

LESSOR

COOPER 1 S, TNC,

WHEELS, INC., a corporation

J74"

By x
Title

Secretary and Controller

By x

/ /

'-'• s'.'7^&==:

,/
,^/':

' ' ,

President

•J).P
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The monthly payment for each vehicle shall be computed as follows:
RENTAL:
The rental shall be computed on the stipulated cost of the vehicle at the rates shown below
for the period of rental indicated:

AMORTIZATION

1st- 12th Month

2.5861%

13th - 24th Month

2 .44-54%

25th - 36th Month

2.3048%

37th - 48th Month

2.1641%

49th - 50th Month

2 .0234%

ACCOUNT:

2 . 0 0 % per month of the stipulated cost of each vehicle for the duration of the contract
for such vehicle or until a total of 1 0 0 % of the stipulated cost shall have been paid, whichever occurs first.
It is anticipated that at the end of the maximum term herein prescribed, the vehicle will have
only scrap value and if for any reason the Lessee desires to continue to operate the vehicle
the Lessee agrees to pay to the Lessor a monthly rental of $3.00 during such extended
period.
The rental hereinabove specified may be changed on notice f r o m the Lessor to the Lessee
but only as it affects vehicles delivered after the effective date of change cited in said
nolice.

LESSEE

rnoPERys7 INC.

LESSOR

WHEELS, INC., a corporation

Byx

Secretary and Controller

0104-

ADDENDUM
EXHIBIT B
Memorandum Decision

1 :\i%d J-iiiiCiiA'.

'^tijii'lCt

MAY 2 6 1992

1

•li/ui y LS
Deputy CtQrk

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

ALLSTATE INSURANCE COMPANY,

MEMORANDUM DECISION

Plaintiff,

CIVIL NO.

890900412

vs.
LIBERTY MUTUAL INSURANCE
GROUP, and TRAVELERS INSURANCE
COMPANY,
Defendants.

The Court heard the Summary Judgment Motion of defendant
Liberty Mutual Insurance Group and plaintiff's cross Motion for
Summary

Judgment

on

May

11,

1992.

The

Court

argument and read the Memoranda filed herein.

heard

oral

The Court now

enters its ruling.
The undisputed facts are:
1.

Allstate was Wheels Inc. insurer.

2.

Wheels

Inc.

was

the

titled

owner

of

the

Buick

automobile leased to Jockey.
3.

Jockey's employees used the leased vehicles.

4.

Jack Habish was an employee of Jockey.
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5.

Mr.

automobile

Habish

PAGE TWO

made

furnished

arrangements

MEMORANDUM DECISION

to

to him by Jockey

purchase

the

Buick

from Wheels Inc., the

title holder.
6.

Jockey surrendered the Buick to Mr. Habish so that he

could purchase the Buick from Wheels Inc.
7.
Wheels

Habish
Inc.

negotiated

and

caused

the

the

purchase

vehicle

to

of

the

Buick

be

covered

by

from
his

insurance policy.
8.

Prior to the time that Wheels Inc. caused title to be

transferred

to

Habish,

Habish7s

daughter, while

driving

the

vehicle, was involved in an accident.
9.

As

a

result

of

the

accident,

Allstate

satisfied

a

claim against Habish's daughter for $100,000.00.
10.

Jockey, as a lessee, maintained insurance coverage on

the vehicles leased from Wheels Inc.
The issue presented to the Court was whether or not the
Buick was covered by Jockey's insurance carrier, Liberty, until
such time as title was transferred to Habish.
The Court concluded that the date that Jockey surrendered
the vehicle to Habish for purchase from Wheels Inc. is the date
the

lease

terminated.

When

Wheels

Inc. agreed

to

sell

the

vehicle to Habish, which was before the date of the accident,
Wheels Inc. and Habish were responsible for insurance coverage
on the Buick.
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PAGE THREE

MEMORANDUM DECISION

The critical issue in this case is the date of surrender of
the Buick for sale and not the transfer of title.
required to maintain

Jockey was

insurance only for so long as it had a

leasehold

interest

leasehold

interest by surrendering the Buick for sale by the

lessor,

its

in the vehicle.

obligation

for

Once Jockey gave up the

insurance

coverage

terminated.

Transfer of title effected only the relationship between Habish
and Wheels, Inc.
Plaintiff's Motion

to partially

strike the Affidavits of

Jerald L. Mullane and Ford G. Pearson is granted.
The Motion of defendant Liberty Mutual Insurance Group for
Summary Judgment is granted and plaintiff's Motion for Summary
Judgment is denied.
Dated this

^Z 6 day of May, 1992.

' JOHN A. ROKICH
-BlSTRICT COURT JUDGE
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PAGE FOUR

MEMORANDUM DECISION

MAILING CERTIFICATE
I hereby certify that I mailed a true and correct copy
of

the

this

foregoing

Memorandum

Decision,

to

the

following,

^"7 day of May, 1992:

L. Rich Humpherys
Lee C. Henning
Attorneys for Plaintiff
175 S. West Temple, Suite 510
Salt Lake City, Utah 84101
Royal I. Hansen
Jeffrey Robinson
Attorneys for Defendant Liberty Mutual
15 East 100 South, Suite 600
Salt Lake City, Utah 84111-1915
Paul S. Felt
John A. Adams
Attorneys for Defendant Travelers
79 S. Main Street
P.O. Box 45385
Salt Lake City, Utah 84145-0385

U/GP*
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ADDENDUM
EXHIBIT C
Order

M
JUI1
N

Royal I. Hansen (No 1346), and
Jeffrey Robinson (No. 4129), of
MOYLE & DRAPER, P.C.
600 Deseret Plaza
No. 15 East First South
Salt Lake City, Utah 84111-1915
Telephone: (801) 521-0250

8 1092

-V-

Attorneys for Liberty Mutual Insurance Group
IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH

ALLSTATE INSURANCE COMPANY,
Plaintiff,
v.

:

ORDER

:

LIBERTY MUTUAL INSURANCE
:
GROUP and TRAVELERS INSURANCE :
COMPANY,
Defendants.
:

Civil No. C-89-0900412
Judge John A. Rokich

Oral argument was heard on Liberty Mutual Insurance
Group's Motion for Summary Judgment and Allstate Insurance
Company's Cross-Motion for Summary Judgment and motion to
partially strike the Affidavits of Jerold L. Mullane and Ford G.
Pearson. After oral argument, the Court took the matter under
advisement.
Decision.

On May 26, 1992, the Court issued a Memorandum

Based on the parties' oral argument, the legal

memoranda, the record on file, the Court's Memorandum Decision,
and good cause appearing therefore,
mb.jr.order.joc
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IT IS ORDERED that:
1.

Liberty Mutual Insurance Group's Motion for

Summary Judgment is granted and plaintiff's Complaint against
Liberty Mutual Insurance Group is dismissed with prejudice.
2.

Allstate Insurance Company's Cross-Motion for

Summary Judgment is denied.
3.

Allstate Insurance Company's motion to partially

strike the Affidavits of Jerold L. Mullane and Ford G. Pearson is
granted.
DATED:

June /$

, 1992.
BY THE COURT:

Jforic^rable John A. Rokich
: r i c t Court Judge

mb.jr.order.joe
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CERTIFICATE OF SERVICE
I hereby certify that on the

4

day of June, 1992, a

copy of the Order was mailed to:
L. Rich Humpherys, Esq,
Lee C. Henning, Esq.
CHRISTENSEN, JENSEN & POWELL, P.C.
Attorneys for Plaintiff
510 Clark Learning Office Center
175 South West Temple
Salt Lake City, Utah 84101

te \\w^wy

mb.jr.order.joc
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